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MVEMORANDUM OPI NI ON

ARVEN, Special Trial Judge: This matter is before the Court

on the parties’ cross Mdtions for Partial Summary Judgnment under

Rule 121(a).! As explained in detail below, we shall grant

1 Unless otherwise indicated, all Rule references are to
the Tax Court Rules of Practice and Procedure and all section
references are to the Internal Revenue Code in effect for 1996,
t he taxable year in issue.
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respondent’s notion and we shall deny petitioner’s notion.
Backgr ound?

Petitioner resided in Stillwater, Olahoma, at the tinme that
his petition was filed with the Court.

On January 17, 1995, Kay Rogers Berry (Ms. Berry)
instituted a divorce action agai nst Thomas D. Berry (petitioner)
inthe District Court for Payne County, Cklahoma (State court).
Shortly thereafter, on February 9, 1995, the State court granted
Ms. Berry an award of $6,000 for attorney’'s fees. Later that
year, on August 9, 1995, the State court nodified its February 9,
1995, order to require petitioner to pay the additional sum of
$30,000 for attorney’'s fees and costs.

On August 28, 1996, the State court ordered petitioner to
pay Ms. Berry the additional sum of $154,000 for attorney’s
fees. This amount was ordered to be paid for services that had
al ready been rendered by Ms. Berry' s attorney and not for
services to be rendered in the future. The August 28, 1996,
order did not state whether petitioner would remain |iable for
t he paynment of the $154,000 anount if Ms. Berry should die
bef ore such amobunt were paid.

On April 1, 1997, the State court issued a decree of divorce

2 \What follows in the text is a sunmary of the rel evant
facts. They are stated solely for the purpose of deciding the
pendi ng cross-notions for partial summary judgnent, and they are
not findings of fact for this case. See Fed. R Cv. P. 52(a);
Rule 1(a).
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to petitioner and Ms. Berry consistent wwth the terns of a

settl enment agreenent that they had previously executed on March
17, 1997.

Petitioner clainmed a deduction in the amount of $220, 000 for
alinony on his Federal inconme tax return for 1996. Respondent
subsequently issued a notice of deficiency determ ning a $62, 811
deficiency in petitioner’s incone tax for 1996. The deficiency
is based in substantial part on respondent’s disall owance of
$154, 000 of the $220,000 deduction for alinmony clainmed by
petitioner. Petitioner filed a tinely petition with the Court
chal | enging the notice of deficiency.

After respondent filed an answer to the petition, petitioner
filed a Motion for Partial Sunmary Judgnment seeking a sunmary
adj udi cation that his paynent of $154,000 of Ms. Berry’'s
attorney’s fees pursuant to the State court’s August 28, 1996,
order constituted alinony within the neaning of section 71 that
i s deductible under section 215. Respondent filed an objection
to petitioner’s notion, to which petitioner filed a reply.

This matter was called for hearing at the Court’s notions
session in Washington, D.C. Counsel for respondent appeared at
t he hearing and made an oral Cross Mdtion for Partial Summary
Judgnent that petitioner’s paynent of Ms. Berry's attorney’s
fees does not constitute alinony within the neaning of section

71. Al though no appearance was made by or on behal f of
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petitioner at the hearing, petitioner did file a Rule 50(c)
statenent with the Court.
Di scussi on
Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. See Florida Peach Corp.

v. Comm ssioner, 90 T.C. 678, 681 (1988). Sunmary judgnment nmay

be granted with respect to all or any part of the legal issues in
controversy “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law.” Rule 121(b); Sundstrand Corp. v.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cir. 1994); Zaentz v. Conm ssioner, 90 T.C 753, 754 (1988);

Naftel v. Conmm ssioner, 85 T.C 527, 529 (1985). The noving

party bears the burden of proving that there is no genuine issue
of material fact, and factual inferences will be read in a manner
nost favorable to the party opposing sumary judgnent. See

Dahl strom v. Conm ssioner, 85 T.C. 812, 821 (1985); Jacklin v.

Comm ssioner, 79 T.C. 340, 344 (1982).

Based on our review of the record, we are satisfied that
there is no genuine issue as to any material fact and that
partial summary judgnment may be rendered as a matter of |aw

Section 71(a) provides the general rule that alinony
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paynments are included in the gross incone of the payee spouse,
whi l e section 215(a) provides the general rule that alinony
paynents are deducti ble by the payor spouse. Section 215(b)
provides in pertinent part that the term “alinony” neans any
al i nony, as defined in section 71(b), which is includable in the
gross incone of the recipient under section 71. Section 71(b)
defines alinony as foll ows:

SEC. 71(b) Alinony Or Separate M ntenance
Paynent s Defi ned. — For purposes of this section--

(1) I'n General.--The term “alinony or separate
mai nt enance paynent” nmeans any paynent in cash if-

(A) such paynent is received by (or on
behal f of) a spouse under a divorce or separation
i nstrunent,

(B) the divorce or separation instrunent
does not designate such paynent as a paynent which
is not includible in gross inconme under this
section and not allowable as a deduction under
section 215,

(© in the case of an individual legally
separated from his spouse under a decree of
di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers of the
sanme househol d at the tinme such paynent is nade,
and

(D) there is no liability to nmake any such
paynment for any period after the death of the
payee spouse and there is no liability to make any
paynment (in cash or property) as a substitute for
such paynents after the death of the payee spouse.
The parties agree that petitioner’s paynent of Ms. Berry’'s
attorney’s fees satisfies the requirenents set forth in section

71(b) (1) (A, (B), and (C. However, the parties disagree whether
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petitioner’s paynent satisfies section 71(b)(1)(D); i.e., whether
petitioner’s liability to pay Ms. Berry's attorney’'s fees would
termnate in the event of her death.

Al t hough Federal |aw controls in determ ning petitioner’s
income tax liability in this case, State law is necessarily
inplicated in the inquiry inasmuch as the nature of petitioner’s
l[tability for the paynent of Ms. Berry's attorney’s fees depends

on Ckl ahoma |l aw. See, e.g., Sanpson v. Comm ssioner, 81 T.C

614, 618 (1983), affd. w thout published opinion 829 F.2d 39 (6th

Cir. 1987), and cased cited therein. |In Estate of Bosch v.

Commi ssi oner, 387 U. S. 456, 465 (1967), the Suprene Court

addressed the neans for determning State law, in the context of
a Federal tax case, stating:

the State’s highest court is the best authority on its
own law. If there be no decision by that court then
federal authorities nust apply what they find to be the
state law after giving “proper regard” to rel evant
rulings of other courts of the State. |In this respect,
it my be said to be, in effect, sitting as a state
court. Bernhardt v. Polygraphic Co., 350 U. S. 198
(1956) .

Petitioner contends that, under Oklahoma |aw, a divorce
proceeding termnates with the death of one of the spouses and
the court loses all jurisdiction over the matter. Relying on
this principle, petitioner contends that, because the August 28,
1996, order directing himto pay Ms. Berry' s attorney’s fees was
only tenporary, his liability to make such paynents woul d have

term nated upon Ms. Berry’'s death, thereby bringing the paynents
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within the definition of alinony under section 71(b). See sec.
71(b) (1) (D).

In contrast, respondent, relying on several Cklahona State
court decisions, contends that petitioner’s obligation to pay
Ms. Berry's attorney’s fees would not have term nated upon Ms.
Berry’ s deat h.

The parties have not cited any Okl ahoma State court case
deci ding the narrow | egal question presented herein, and we are
not aware of any such case. Under the circunstances, we nust do
our best “to discern what such State’ s highest court woul d

decide.” Estate of Younqg v. Conmm ssioner, 110 T.C 297, 302

(1998).

We begin our analysis of State lawwith Ckla. Stat. Ann
tit. 43, 8110 A 1l.e (West Cum Supp. 1999), which vests Ckl ahoma
courts with the authority to issue tenporary orders regarding
attorney’s fees in divorce actions.® In conjunction with this
provision, Ckla. Stat. Ann. tit. 43, 8110 B. (West Cum Supp

1999), provides in pertinent part:

3 Ckla. Stat. Ann. tit. 43, 8110A 1l.e (West Cum Supp
1999), provides in pertinent part:

8110. Oders concerning property, children, support
and expenses
A. After a petition has been filed in an action
for divorce or separate mai ntenance either party may
request the court to issue:
1. A tenporary order:
* * *

* * * *

e. regarding attorney’'s fees * * *
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Any tenporary orders may be vacated or nodified
prior to or in conjunction with a final decree on a
showi ng by either party of facts necessary for vacation
or nodification. Tenporary orders term nate when the

final judgnent on all issues, except attorney fees and
costs, is rendered or when the action is disn ssed.
* * %

Nei t her provision speaks directly to the question of the
viability of such tenporary orders in the event of the death of
one of the spouses to the divorce proceedi ng.

Petitioner correctly asserts that in Olahoma, the death of
a spouse, before entry of a final divorce decree, generally

term nates the cause of action. In Pellow v. Pellow 714 P.2d

593 (Ckla. 1985), the Suprene Court of Oklahoma, the State’s
hi ghest court, held in pertinent part:

A cause of action for a divorce is purely
personal, and it has been held that such a cause of
action termnates on the death of either spouse before
the entry of the final decree. |In effect, the trial
court is deprived of its jurisdiction. 1f, on the
ot her hand, the trial court has entered a decree, it
has been held that the death of a spouse does not
affect the matter.

Id. at 597 (enphasis added)(citing Mabry v. Baird, 203 Ckla. 212,

219 P.2d 234 (1950)).
Where a spouse in a divorce action dies after entry of a
final divorce decree, however, the action generally is

unaffected. For exanple, in Mabry v. Baird, supra, the trial

court had entered a final divorce decree reserving the matter of
the wife’s claimfor attorney’'s fees for further hearing. The

w fe died before the court held its further hearing on the issue
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of attorney’'s fees. Under the circunstances, the Suprene Court
of Gkl ahoma held that the trial court had jurisdiction to enter
an order awarding attorney’'s fees to the |egal representative of

t he deceased wife. For a simlar holding, see Swick v. Sw ck,

864 P.2d 819 (Ckla. 1993) (where a spouse in a divorce proceeding
died after the entry of a final divorce decree, but before the
court decided the deceased spouse’s notion for attorney’s fees,

t he deceased spouse’s attorney had standing to nove for the
paynment of his client’s attorney’ s fees).

The Supreme Court of Cklahoma has recogni zed that an
attorney’s standing to seek the paynent of attorney’'s fees in a
di vorce action is not always contingent on the trial court’s
continuing jurisdiction over the divorce proceeding. In Kelly v.
Maupin, 58 P.2d 116 (Ckla. 1936), a case sonmewhat anal ogous to
the instant case, the Supreme Court of Cklahoma held that, where
atrial court had entered a tenporary order awardi ng attorney’s
fees to a wwfe in a divorce proceeding, the wife’'s attorney had
the right to enforce that order through contenpt proceedi ngs
brought agai nst the husband, even though the wife had filed a
dismssal with respect to her divorce petition in the interim
The court held in pertinent part:

We do not think it is essential to a determ nation of

this case to decide definitely whether this order was

effective as a dism ssal of the divorce action

Regardl ess of its effect in that particular, it was, in

our judgnent, obviously ineffective to destroy the
previ ous order made by the court, in so far as that
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order was for the benefit of the plaintiff’s attorney.
Id. at 118.
Al t hough the Suprenme Court of Okl ahoma has not addressed the
narrow | egal issue presented in the instant case, the cases cited

above, particularly Kelly v. Maupin, supra, |lend support to

respondent’s position that petitioner would have renained |iable
for the paynent of attorney’'s fees, either to representatives of
Ms. Berry' s estate or directly to Ms. Berry’'s attorney, had
Ms. Berry died before entry of a final divorce decree by the

State court. Kelly v. Maupin, supra, suggests that the Suprene

Court of GOkl ahoma considers the award of attorney’'s fees to have
continuing viability regardless of the status of the underlying
di vorce action

W note that the majority of State courts considering this
guestion have concluded that an award of attorney’'s fees remains
vi abl e and enforceabl e notw thstandi ng the death of one spouse

before entry of a final divorce decree. See Stackhouse v.

St ackhouse, 484 N.W2d 723 (Mch. C. App. 1992); Centazzo v.

Centazzo, 556 A.2d 560 (R 1. 1989); Hrsch v. Hrsch, 519 So.2d

1056 (Fla. Dist. App. 1988); State ex rel. Paxton v. Porter

Superior Court, 467 N E.2d 1205 (Ind. 1984); WIllians v.

Wllians, 281 A . 2d 273 (N.J. 1971); Spiro v. Spiro, 260 N. E. 2d

332 (I'1l. App. . 1970); Gunther v. Gunther, 301 S.W2d 207

(Tex. Civ. App. 1957); Briggs v. Briggs, 1 S.E 2d 118 (N.C
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1939); Ballard v. Caperton, 59 Ky. 412 (Ky. 1859); see also

Zinsneister v. Conmm ssioner, T.C. Mno. 2000-364 (interpreting

M nnesota law); Smth v. Comm ssioner, T.C. Meno. 1998-166

(interpreting Georgia law). But cf. Hogsett v. Hogsett, 409

S.W2d 232 (Mb. C. App. 1966); Geer v. Geer, 130 P.2d 1050

(Col 0. 1942).

Courts upholding the viability of awards of attorney’s fees
frequently focus on the public policy underlying the statutory
provi si ons authorizing such awards; i.e., providing otherw se
needy spouses with the nmeans to retain counsel in divorce

actions. See Stackhouse v. Stackhouse, supra at 726; WIllians v.

WIllians, supra at 275-276. Such courts point out that a

spouse’s access to counsel would be unduly restricted if counsel
were required to bear the risk that his or her client m ght not
survive until a final divorce decree is entered. On the other
hand, courts holding that awards of attorney’'s fees in divorce
proceedi ngs do not survive the death of a spouse nerely seek to
i npose a bright line rule that such awards abate with the death
of a spouse before the entry of a divorce decree.

Consi deri ng Okl ahoma case |law, as well as the policy
underlying awards of attorney’ s fees in divorce actions, we
conclude that the Suprene Court of Cklahoma woul d hol d that
petitioner would remain liable for the attorney’s fees that the

State court awarded to Ms. Berry in 1996 even if Ms. Berry had
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died before entry of a final divorce decree. Consistent with the
foregoing, we shall grant respondent’s oral Mdtion for Parti al
Summary Judgnent and we shall deny petitioner’s Mtion for
Partial Summary Judgnent.

To reflect the foregoing,

An order granting

respondent’s oral Mbdtion for

Partial Summary Judgnent

and denying petitioner’s

Mbtion for Partial Summary

Judgnent will be issued.




